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CIRCUIT COURT OF FREDERICK COUNTY. 



Union Bank of Winchester v. Harriet E. Ferguson et als. 

1. Bankruptcy — Pleading Discharge. — If a discharge in bankruptcy 
is relied on as a defense in a subsequent action at law against the 
bankrupt it must be specially pleaded. 

2. Summons and Process — Impeaching Return. — The sworn return 
of an officer showing service of process can not be collaterally im- 
peached. (See annotation and discussion in 3 Va. Law Reg. 431.) 

3. Summons and Process — Substituted Service on Married Woman. 
— Section 3207 of the Code, providing for substituted service of proc- 
ess by delivering a copy to "his wife" or a member of "his family" 
or by posting a copy on the front door of "his usual place of abode," 
when read in connection with clause 13 of section 5 of the Code, 
that "a word importing the masculine gender only, may extend and 
be applied to females as well as males," authorizes such substituted 
service upon a married woman. 

Judgment by default was recovered by the Union Bank against 
Harriet E. Ferguson and E. Scott Ferguson, her husband, in the 
statutory proceedings by motion for judgment. The proceeding 
was instituted and proceeded to judgment after the defendant had 
been discharged in bankruptcy on a debt audited in the bankrupt 
proceedings. 

Opinion. 

Harrison, Judge: First: The defendants claimed that the 
discharge in bankruptcy is a defense to the judgment, although 
the same was not pleaded in the action at law against them. But, 
the authorities seem to be otherwise. Where a bankrupt is sued 
at law, after discharge in bankruptcy,, in order to make the dis- 
charge in bankruptcy available it must be pleaded. Collier on 
Bankruptcy, page 329; Burks on Pleading, page 368. 

Second: The defendants claimed that they were not served 
with notices of the motion in the common law proceedings. The 
return of the Sheriff is as follows, "Not finding E. S. Ferguson 
or any member of his family upon whom service could be had 
at his usual place of abode, executed in the City of Richmond, 
Va., July 15th, 1911, by posting a copy of the within Notice of 
Motion for judgment on the front door of his residence, 614 
North Lombardy Street (lower flat) that being his usual place 
of abode. Not finding Hattie E. Ferguson or any member of her 
family at her usual place of abode upon whom service could be 
had, executed in the City of Richmond, Va., July 15th. 1911, by 
posting a copy of the within Notice of Motion for judgment on 
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the front door of her residence, No. 614 North Lombardy Street 
that being her usual place of abode. 

Stephen Johnson, Deputy for 

J. Herbert Mercer, 

Sheriff City of Richmond, Va." 

This return of the Sheriff shows that the notice was served on 
the defendants in substantial compliance with Section 3207 of 
the Code. It is settled in Virginia that the return of the officer 
on the process, commencing a suit, cannot be impeached. Preston 
v. Kendrick, 94 Ya. 760 ; Ramsburg v. Kline, 96 Va. 465 ; Suther- 
land v. Peoples Bank, 111 Va. 520. The decisions in West Vir- 
ginia are equally emphatic. There has been no express adjudica- 
tion in regard to the return on notices in the statutory proceeding 
for judgment, but there can be no question that the same prin- 
ciple applies. The statute requires the officer to serve these no- 
tices and make return thereon. His re-turn is therefore made by 
reason of its being his official duty. And a judgment obtained in 
such a proceeding ought to be as sacred as a judgment obtained 
in a common law action. 

It is set out, however, in the plea and answer of Mrs. Harriet 
E. Ferguson that she was a married woman and that the statute 
for substituted sen-ice is not applicable to married women. In 
support of this view of the law, I am cited to Mr. Burk's new 
work on "Pleading and Practice." On page 301, he says, 

"Process against a married woman must be served personally. 
The provisions of the statute for the service of process must be 
substantially complied with, and the method of service cannot 
be otherwise than is there prescribed. The Virginia statute al- 
lowing a substituted service was enacted at a time when a mar- 
ried woman could not be sued alone at law, and has not been 
altered since her disabilities have been removed, and while it is 
true, that this makes no difference, if the language of the stat- 
ute were broad enough to cover the case, and that Section 5, 
Clause 13 of the Code provides that, 'a word importing the mas- 
culine gender only, may extend and be applied to females as well 
as males,' still there is no authority for substituting 'husband' for 
'wife' nor for making his family her family when the husband is 
still alive and head of the family. The substituted service is 
only allowed, under the statute, if he be not found at his usual 
place of abode, and the copy is to be delivered to 'his wife' or 
to a member of his family. Such language seems to be wholly 
inapt to describe substituted service on the wife and to hold it 
applicable to her would not be a substantial compliance with the 
statute. Furthermore, there may be good reason for not allow- 
ing such service." 
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Such a view is contrary to the practice, so far as I know it, 
which has prevailed in the courts with which 1 have been fa- 
miliar since I came to the bar. Statutes authorizing substituted 
service date back to a very early period in the history of the 
Commonwealth. In the Code of 1819, which refers to a statute 
of 1792, provision is made for substituted service. The Code 
of 1850, in so far as the question now before the court is con- 
cerned, is identical with the provision of our present statute. 1 
find in no case in Virginia or West Virginia where such a ques- 
tion has been broached. So far as I can find, no text writer has 
suggested such a proposition. Neither Conway Robinson nor 
Minor nor Barton nor Sand nor any annotator of the Code re- 
fers to any such exception in the method of serving process. The 
silence of all these years, and of all the text writers on Virginia 
Law, justifies the court in considering the weight of authority as 
negativing such a proposition. And if it be true that the practice 
has prevailed otherwise for many years, the court ought to be 
very slow to accept the proposed construction of the statute as 
many titles might be affected by reason of the invalid service of 
process on a married woman. 

Mr. Burks, however, is a writer of such high authority, that 
his views are entitled to the most careful and respectful con- 
sideration. 

(A) No authority is cited by Mr. Burks. 

(B) In the next place he is in error with reference to the Vir- 
ginia statute. By the Act of 1899-1900, page 1240, it is enacted, 

"A married woman may contract and be contracted with, sue 
and be sued, in the same manner, and with the same consequences 
as if she were unmarried, whether the right or liability asserted 
by or against her shall have accrued before or after the passage 
of the act." 

After the passage of this sweeping removal of a married wom- 
an's disabilities, the statute acts 1902-04, page 632, re-enacted 
Section 3207 of the Code providing for substituted service. Thus 
the statute for substituted service was re-enacted after the stat- 
ute which provided that a married woman might be sued in the 
same manner and with the same consequences as if she were un- 
married. 

(C) Nor can I see any force in the suggestion that a married 
woman could not be sued alone at law, by the common law. The 
statute for substituted service is not applicable merely to actions 
at law. It applies to Chancery Suits and all other court pro- 
ceedings. At Common Law, in equity, a married woman could 
be sued alone. Suits for divorce in which she was a defendant 
furnished the most familiar example. 

(D) Nor can I see that the words of the statute are more inapt 
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to a married woman than to an unmarried woman, or to an un- 
married man. In such cases the question is, not whether the 
statute applies, but whether the conditions of the statute have 
been complied with. A question might be raised, whether service 
of process on a husband would have the same effect against a 
wife as service on the wife would have against her husband. 
Again, the question might be raised, whether the service of 
process on a member of his family would be the service of process 
on her as being also a member of her family. I do not know 
that a person must be the head of the family in order that sub- 
stituted service may be had on such person. These are all ques- 
tions which arise out of the manner in which the statute has been 
complied with and not questions raising the applicability of the 
statute itself. 

(E) According to Mr. Burks and according to Section 5, 
Clause 13 of the Code, the masculine gender includes the female 
gender in all parts of the statute, but Mr. Burks' construction 
would add an amendment to the statute excepting married women 
from terms including women generally. In other words, Mr. 
Burks' reading of the statute would be as follows, "If he or she 
(unless she is a married woman) be not found at his or her 
usual place of abode by delivering such copy and giving informa- 
tion of its purpose to his wife or any person found there, who is 
a member of his or her family and above the age of sixteen 
years; if neither he nor she (unless she is a married woman) 
nor his wife nor any such person found there by leaving such 
copy posted at the front door of the said place of abode.'' 

Thus he must read "he" as "she" when an unmarried woman 
is sued throughout the entire statute. He does this by the au- 
thority of Section 5, Clause 13 of the Code. But that clause 
does not limit the construction to unmarried females but includes 
all females. It seems to me, therefore, to be contrary to the first 
principles of statutory construction for the courts to inse 1 ex- 
ceptions in statutes which make none. And yet in a statute which 
admittedly includes females generally without any exception in 
the statute, the court is called upon to exclude married females. 
And this the court is called upon to do in a statute prescribing the 
method of serving process on females as well as males, which 
was re-enacted after a statute, which provides that married 
women shall be sued in like manner and with the same conse- 
quences as if they were unmarried. I do not know what good 
reasons may exist for such a proposed amendment. The reason 
must be addressed to the legislature and not to the court. The 
Legislature has not authorized any particular class of females to 
be included under the masculine gender and any other particular 
class to be excluded, and I do not consider that the court has a 
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right to make any distinction. Section 3207 applies to personal 
as well as to substituted service. It is the only statutory author- 
ity for any kind of service on males or females. Does the mas- 
culine gender include the female gender? Yes, admittedly so 
(but, adds Mr. Burks — if unmarried). This court can find no- 
where else any authority to add these words to the statute. 

It seems to me that Mr. Burks' authority alone justifies the 
discussion. 

I consider, therefore, that the service of process on Mrs. Har- 
riet Ferguson was sufficient, and this being the case the judgment 
against her is no longer open to the defense. 

Memorandum. 

Since the receipt of the above opinion, the following commun- 
ication has been received from Judge Harrison, bearing on the 
statutory origin of suits against married women, which we sub- 
join in full. 

"I received the opinion in the Union Bank v. Ferguson case, 
and in looking it over, it occurred to me that there was a 
phrase in it which might be misleading. I say that at com- 
mon law in equity a married women could be sued alone, 
and cite the suit for divorce as an example. I think the 
context sufficiently shows that T meant by this that prior 
to and independent of the statutes removing the disabilities 
of married women, a court of equity had jurisdiction of 
divorce. 

"I did not mean, of course, that the divorce jurisdiction 
existed at common law independent of statutes. It did exist, 
however, prior to the Code of 1849, when the general statute 
for substituted service was enacted. 

"I have no doubt that there were other instances at common 
law where a married woman could be sued alone. See 1st 
Barton's Chy. 204. 

"At common law a married woman could be sued in con- 
junction with her husband both at law and in equity. See 
Burks on Married Women, page 53: 5 Law Reg. 485; Pro- 
fessor Lyle's note, 4 Va. Law Reg. 460. 

"At common law, as I understand it, there was no such 
thing as substituted service. It is statutory and at the time 
of the enactment of the statute, a married woman could be 
sued and process served on her both in actions at law and 
in suits in equity and, certainly, in equity alone." 

Note. 

The subject of substituted service of process on a married woman 
under the Virginia statutes is one of interest and practical impor- 
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tance to the members of the profession, who will be glad to have 
Judge Harrison's opinion on this question. 

We understand that the decision of Judge Harrison has been since 
followed by the Law and Chancery Court of Norfolk City. 

The opposite view, that section 11207 does not apply to married 
women, has been taken by Prof. Burks in his work on Pleading and 
Practice, p. ;(01, 

This view has been recently followed by Judge Fishburne, in the 
Circuit Court of Albemarle County, and editorially commented upon 
in 1 Va. Law Reg., N. S., 787. and 1 Va. Law Reg., N. S., 863. 

The reasoning of Prof. Burks is fully reproduced in Judge Harri- 
son's excellent opinion. In his answer thereto the learned judge re- 
lies upon the provision of clause 13. section 5. of the Code, that "a 
word importing the masculine gender only, may extend and be ap- 
plied to females as well as males." 

The contention of Prof. Rurks that this is not sufficient authority 
to make such a radical change as the substitution of "wife" for "hus- 
band" and "her family" for "his family" seems eminently sound. If 
the husband is the head of the family it is difficult to conceive that 
the wife also occupies that position at the same time. Again the 
statute, which being in derogation of the common law is to be strictly 
construed, says in terms that service may be had on the "wife" of 
the person sought to be served. 

The plain language of the statute would have to be somewhat dis- 
torted to substitute "wife" for "husband." And on what authority? 
Clause 13 of section 5 is a general provision while section 3207 is 
specific. If there be any conflict the specific provision must prevail 
under the rules of statutory construction. 

Moreover the general clause says "may extend and be applied" not 
"shall extend and be applied." 

This would seem to indicate that such change should be made 
when appropriate and suitable and not otherwise. 

Certainly it could not be contended that under this general pro- 
vision as applied to other provisions that a woman might be con- 
victed of seduction or in other cases where such construction would 
be an unwarranted change of statute law. 

It is to be hoped that the legislature will remedy this defect in our 
statutory law in somewhat the form suggested in 1 Va. Law Reg., 
N. S., on page 78!), before the Court of Appeals is required to pass 
upon the question. 



